Sometimes parties to a contract agree on the wording of the contract, but disagree about its meaning. In such cases, the goal of purposive interpretation is to identify a legal meaning, within the limits of the language actually used, which best achieves the purpose of the contract in question. This paper presents the main features of Justice Aharon Barak's theory of purposive interpretation of contracts, and examines his notions of subjective and objective purposes. Barak's theory demands, at some point along the process of intentions, cannot be learned as a physical reality, but only as a socially constructed fact.
want the interpretation dispute resolved not because they want to know what contract means, but because the interpretation is instrumental to the imposition of legal liability." Therefore, the mere fact that parties are in dispute over the meaning of a contractual term does not mean that the court will go beyond the ordinary 1 Aharon Barak, Purposive Interpretation in Law, (Princeton -Oxford: Princeton University Press, 2005), 4. However, Barak's theory of interpretation is not on the end of this spectrum. Some authors posit the notion of legal interpretation even more broadly. For example, Dworkin believes that the aim of legal interpretation is to impose purpose on social practice of law, in order "to make of it the best possible example of the form or genre to which it is taken to belong" (Ronald Dworkin, Law's Empire (London: Fontana Press, 1986), 52). 2 It is interesting to mention here the provision of Art. 994 of the General Property Code of Montenegro (1888, no longer in force), which explicitly states that if everyone understands something in the same manner -it needs no interpreter. In detail: Jasminka Hasanbegović In that sense: Arguing from Art. 99 and 100 of Serbian Code of Obligations of 1978 (further on in this paper: SCO), one may infer the position of Serbian legislator that only the unclear and controversial terms of contracts should not be taken literally and merit further interpretation: The legislator states that contractual clauses must be implemented in the way they are worded, and prescribes further rules of interpretation only for the clauses that are ambiguous and unclear. However, the mere fact that the parties to the contract are in dispute over the meaning of a contractual statement does not, in itself, mean that the statement in question is ambiguous and unclear. It is a task for the court to examine whether there is any ambiguity or dubiousness of the text in question.
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Barak argues that a request of one of the parties in dispute to replace his or her actual intent with that of the hypothetical reasonable person is not a good faith argument. He maintains that it is a requirement of good faith to interpret a contract in line with the actual joint intent of the parties. 5 In any case, one may easily agree with Barak that the very process of locating the ordinary meaning of the text, and inferring that the statement in question is clearly intelligible and should be taken literally, represents in itself an instance of interpretation.
The state sometimes supplies parties with the vocabulary, i.e. with a collection of common meanings that may be used in a contract. For instance, the state may adopt some pre-defined commercial terms developed by private trade organisations. This is not to say that contract clauses with pre-defined terms are exempt from interpretation. Anyway, the question may arise of the parties' actual understanding of a pre-defined term at the time of contract formation. Supplying of contracting vocabularies is a regulatory function shared between the courts and legislature. On the contrary, the adjudicatory function of interpreting private agreements remains reserved for the courts. 6 Barak understands interpretation in law as a rational process of isolating the normative message of a text from its semantic meaning. ISSN 2029-0454 VOLUME 9, NUMBER 2 2016 6 language they used, the court must firstly ask "whether the parties wrote their contract in majority talk, or in a particular private language".
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The object of interpretation is the text. When it comes to interpretation of contracts, the object of interpretation is the wording of the contract. In Barak's words, however: 9 "(t)he word 'text' is not limited to a written text. For purposes of interpretation, any behaviour that creates a legal norm is a 'text.'"
In line with this position, Serbian courts have explicitly held that the object(s)
of interpretation are statements of will of contractual parties, and not their psychological will, nor the true intentions behind the statements at hand. The contents of the true will of a party to the contract may be the object of evidentiary process, but not the object of interpretation. 10 In Serbian legal doctrine it has been argued that the immediate object of interpretation is the expressed will, which may be articulated not only in words, but also by comportment, and even by omissions, or silence in some circumstances. 11 The true or real joint intent (the shared will) of the parties to the contract is what the judge seeks to discover by interpreting the parties' expressions (declarations, statements, wordings). But, only the expression of an intent can be interpretandum, and not the intent as such (the will itself).
Meaning is assigned to the communicated words in order to discover the intent behind those words. Stojanović expands the notion of expression to include different behaviours which imply the existence of will under the given circumstances. 12 To return to Barak: Interpretation is purposive where its goal is to achieve the purpose of the legal text. Barak sees purpose as a legal construction which unites subjective elements (the subjective purpose; the author's intent) with objective elements (the objective purpose; the intent of the hypothetical reasonable author; the legal system's fundamental values and principles). 18 The subjective purpose of a contract reflects the actual intent of the parties, the function or the effects those parties sought to accomplish at the time of contract formation. Objective purpose of a contract reflects the hypothetical (not actual) intent of legal order; the function that a contract of that type was designed to accomplish in a given legal system.
Barak's purposive interpretation consists of three components: language, purpose, and discretion. One should bear in mind that these are closely integrated constituents, and not some separate stages of purposive interpretation. In Barak's doctrine these three elements of interpretation are as follows:
( 19 "(t)he language, the semantic medium, must be able to bear the purpose of the norm."
(2) Secondly, purpose. While the wording of a contract is created by the contractual parties, the purpose of a contract is formulated by the interpreter.
Barak maintains that the purpose of contract is a normative concept, a legal construction, not a concept of a psychological or metaphysical nature. It consists of two elements: the subjective purpose, the joint intention of the parties; and the objective purpose, the function that the contract should represent in a democracy.
For Barak, the subjective purpose is an actual, historical-subjective joint intent of the parties to a contract, i.e. the shared will of the creators of the text that needs to be interpreted. It is a fact in the past. The objective purpose of a contract reflects the values of the legal system. Barak notes that the interpreter will need to balance these values if they are competing. Objective purpose of contract is hypothetical intent of a reasonable man in a given situation, and the socialobjective intention of the central values of the legal system. It is a legal norm, and not the fact; it resides in the present, and not in the past.
(a) An interpreter learns the joint intention of the parties, that is, their actual psycho-biological intent, which may well be unreasonable, through the language of the contract as a whole, and through the circumstances external to the contract, like the circumstances of its formation. 20 The judge learns the subjective purpose, inter alia, from the text itself, and to do so, he or she must interpret the text. Barak insists that this does not create a hermeneutic circle. Being a member of the legal community, the judge will always have a preliminary understanding of the text.
Starting from there, the judge begins to learn about the intent of the parties, returns to the text, then back to intent, and so on, until the horizon of the judge and the horizon of the parties fuse.
(b) An interpreter learns the intention or the will of the system from what
Barak calls "objective" data: the language, character and type of the contract at hand; and the normative umbrella which is common for all the contracts, and which reflects the legal system's fundamental values, such as the constitutional considerations of the autonomy of the private will. Barak points out that subjective purpose is primary in the interpretation of contracts, while objective purpose plays a secondary and supplementary role. This ratio changes a little in case of consumer 19 Aharon Barak, supra note 1, 92. 20 The extent to which external evidence of the circumstances surrounding contract formation is permissible in the process of interpretation is subject of ongoing debate.
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Aharon Barak, supra note 1, 136-137. Barak points here to Hans-Georg Gadamer's Horizontverschmelzung.
ISSN 2029-0454 VOLUME 9, NUMBER 2 2016 9 contracts, collective agreements, and contracts of adhesion, where more weight is given to the fundamental values of the system, and less to the joint intention of the parties. In support of this claim one may say that many legal systems have devised special rules of interpretation of these types of contracts. Under the rule in dubio contra proferentem, in cases of uncertainty, the wording of a contract should be interpreted against the party who drafted the wording, i.e. the one who caused the uncertainty to exist. The contra proferentem rule is codified in the EU in the context of consumer protection.
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(3) Thirdly, discretion. When the interpreter learns the subjective purpose of the contract, i.e. the joint intention of the parties, and the objective purpose of the contract, i.e. the values of the legal system the contract should actualize, they
should proceed to determining the ultimate purpose of the contract. Barak states that contracting parties generally act as reasonable persons. Therefore, a judge should start from a rebuttable presumption that the objective purpose of a contract is also its subjective purpose. Where the two purposes are in conflict, the subjective purpose should prevail, even if this means that the contract is not valid. In certain types of contracts, such as consumer contracts, or adhesion contracts, the subjective purpose bears less importance then normally. Also, in long-term transactions, the historical intent of the parties loses some of its relevance as the time passes. In the cases like these, judges should assign more weight to objective purpose. Finally, where the presumptions of purpose are on a par, judges should use discretion to determine the ultimate purpose of the contract. However, discretion is never unrestrained in Barak's theory. It operates within the framework of interpretive rules. Therefore, the relationship between the joint intent of the parties to the contract, on the one hand, and "the will of the legal system", on the other, should be resolved by observance to the constitutional considerations of the autonomy of private will, and its relationship to the social workings. Once the ultimate purpose has been determined, it will thereafter serve as an instrument or criterion for extracting the legal meaning of the text from the range of semantic possibilities.
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Along the similar lines, Serbian legislator prescribes that where the contractual clause is ambiguous and disputed, the interpreter should not follow the literal meaning of the wording employed, but inquire into the joint intention of the contracting parties, and construe the statement at hand in accordance with the legal principles of the Code (Art. 99 SCO). In other words, the judge should search for the joint intent of the parties, i.e. what Barak would call the subjective purpose;
22 "Where there is doubt about the meaning of a term, the interpretation most favourable to the consumer shall prevail" (Art. 5, Para. 2 of the Directive on Unfair Terms in Consumer Contracts). 23 The three components are summed up from: Aharon Barak, supra note 1, 89-94, 325-338.
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and read it in a manner which best serves the codified fundamental legal principles (autonomy of will, good faith, prohibition of abuse of rights, principle of proportionality of mutual obligations, pacta sunt servanda, etc.) In case of more than one plausible understanding of the joint intent of contractual parties, the court should opt for the one which favours the above stated codified legal principles.
Here, the presumption is that the parties have been aware of the codified principles, and wanted to abide by them.
24
In addition to everything said, Barak accentuates the importance of contract theory to contractual interpretation, and puts forward the idea that each contract theory warrants a certain system of interpretation: 25 For instance, a theory which identifies freedom of contract as an expression of the autonomy of private will requires the subjective theory of interpretation. Or, the idea that a contract serves to fix reasonable expectations among the parties calls for the objective theory of interpretation. In other words, a decision on a 'proper' system of interpretation is contingent upon our understanding of the reasons for which contracts are binding. 
SUBJECTIVE PURPOSE OF CONTRACT: THE JOINT INTENT OF THE PARTIES
A contract represents an expression of the autonomy of private will of the contractual parties. It gives rise to reasonable expectations among the parties to it, and also may induce a reliance interest in others. 27 The parties enter into a contract with the primary purpose of realizing some joint intent and, therefore, it is the common position of the modern European legal systems that a contract should be interpreted in line with the joint intent of the parties to that contract, namely, in the manner which best serves realization of their intent at the time of contract formation.
It is Barak's understanding that subjective purpose of a contract reflects the Objective purpose gives expression to the needs of the collectivity and communitarian views" (Aharon Barak, supra note 1, 325). 27 To that effect, contracts may be considered as commissive legal speech acts which commit the speaker to do something in the future (Brenda Danet, "Language in the Legal Process," Law and Society 14(3) (1980)). As utterances which commit the contracting party to do something in the future, they give rise to mutual expectations among the parties, and also to certain expectations in others.
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formation. The task of the court is understood as finding out the actual, historicalsubjective, psycho-biological, shared intent of the parties to the contract in retrospective, that is, as a fact in the past. In Barak's words:
The subjective purpose reflects a true intent of the author at the time the text was created. It is a physical-biological-psychological-historical fact. It is an 'archaeological' fact. It is a 'genetic' fact. It is a 'static' fact. It does not change with time. It is not the intent that the author would have had, had he or she thought about the matter, nor is it the intent of the reasonable person; these types of intent constitute objective purpose. Subjective purpose is the 'real' intent of the text's author, the intent the author(s) had, as a matter of fact, at the time he or she (or they) created the text.
28
He additionally notes that:
Investigating the joint intent of the parties is no different than any other legal investigation into facts. Direct testimony from a party about his or her intent should be admissible. It would not impair security and certainty in law. To the contrary: It would assure more security and certainty than the current situation, in which everything depends on a judge's sense of the contractual language.
29
It is hard to agree with Barak on this point, as it seems obvious that past mental states of the parties (the content of their will at the time of entering into the contract, i.e. their actual intention at some moment in past) cannot be learned as a physical reality, but only as a socially constructed fact. As Henket puts it:
No matter how careful we are and how many particulars we take into consideration, the intentionally we find will always be a conjecture. We can never be sure to have discovered the real subjective intentions of the actor at the time of the act. It is, therefore, at the most a probable intent that serves as a basis for judicial decision-making.
30
Therefore, it is questionable whether the task of pinpointing the subjective purpose of the contract really represents a fact-finding endeavour as Barak would have it. There are no facts to be known where there is no meaning, and there is no meaning without some prior understanding. Thus, the process of interpretation always includes a degree of projecting of one's own understanding of the world 28 Aharon Barak, supra note 1, 141. In his critique of Barak's doctrine of interpretation, Fish points out that subjective intention (or purpose) "belongs to psychology rather than to an account of interpretation"; it requires "a theory of mind, an account of physiology and its relationship to cognitive processes, a program of controlled experiments designed to infer mental states from observable phenomena , and so on. The act of interpretation, legal or otherwise, requires none of these. Rather it requires an understanding (and specification) of what role an actor/author is performing in a particular institutional setting" (Stanley 33 Barak accepts this. He states there is a rebuttable presumption that parties act as reasonable people. In rare instances, where there is a conflict between the objective and the subjective purpose of the contract, that is, where the unreasonable actual joint intent of the parties leads to the unreasonable result that conflicts with the fundamental values of the system, the judge needs to give priority to the subjective purpose, even if it means the contract should be declared void as contrary to public policy. See: Aharon Barak, supra note 1, 337. However, the actual joint intent may be determined and recognized as unreasonable only by employing the pre-existing concepts and norms regarding the meaning of a certain behaviour in a given context, and regarding the outer shell of reasonableness under the circumstances at hand.
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Barak himself emphasizes that: "most subjective systems are not really 'subjective' at all because they do not investigate the actual will of the author."
34
He makes a distinction between the "true" subjectivity which searches for the actual intent of the parties, as revealed by the wording of the contract and the circumstances of its creation, and "pseudo" subjectivity, which hides behind subjective rhetoric, but really examines reasonable readings of the text at hand.
35
However, it seems that Barak's critique of intentionalism applies verbatim to one of the tasks his judge must perform in order to complete the mission of purposive interpretation of a contract, as this mission is envisioned by Barak.
Namely, in order to determine the ultimate purpose of the contract, the judge will, at some point, have to ascertain the subjective purpose of the contract (the actual, psycho-biological, past joint intent of the parties). 36 It seems that Barak's critique of intentionalism falls on this part of his own concept of purposive interpretation. He claims that his theory: "leaves room for considering the real intent of the author of a text (subjective purpose). This is the actual, 'true' intent. It is not pseudo-intent;
it is not hypothetical intent; it is not the intent of a reasonable person."
37
However, he does not propose a method, a technique of accessing this 'true' intent of another from the outside -apart from saying that the judge needs to look into the language of the contract as a whole, and into some circumstances external to the contract, such as the circumstances surrounding its formation.
By stating that the subjective purpose of a contract reflects the true intent of the parties at the time of contract formation as a biological-psychological-historical fact from the past, 38 Barak seemingly accepts the will theory (Willenstheorie). The will theory accentuates the importance of private autonomy and freedom of contract, and affirms the idea that legal obligations originate from the free will of the individuals. In contrast, the expression theory (Erklärungstheorie) focuses on the external appearance of consent, that is, the used words as an external fact. It acknowledges that the sole way to learn about the will of the others is to listen to what they are saying and to rely on the words in which the will is expressed.
39
But, how can a judge come to know the past true joint intent of the parties at hand? According to Barak, the sources of the judge's knowledge about the true intent of the parties are: the wording of the contract which needs to be read as a 34 Aharon Barak, supra note 1, 265. Fish argues to the contrary that "the fact that intentionalism pays little or no attention to 'subjective' intention is all to its credit and not a mark against it" (Stanley Fish, supra note 28: 1144). 35 Aharon Barak, supra note 1, 265-266. 36 The ultimate purpose is "the criterion for pinpointing the legal meaning along the spectrum of semantic possibilities." A judge determines the ultimate purpose on the basis of the information on subjective and objective purposes of the contract at hand (Aharon Barak, supra note 1, 336 In German law, in interpreting a declaration of intention, the true or real intention shall be ascertained without regard to the literal meaning of the statement
( §133 of German Civil Code -BGB). The judges interpret contracts in accordance
with the requirements of good faith and in line with commercial usages ( §157 BGB). 42 In French law the judge must seek the common intention of the contracting parties, rather than stop at the literal meaning of the words (Art. 1156 of French Civil Code -CC). Also, contracts bind not only with respect to the express terms used, but also with respect to all the consequences that equitable principles, usage, or law impose upon the obligation in accordance with its nature (Art. 1135 CC).
43
As stated before, in search for the joint intention of contracting parties, the judges in Serbia do not adhere to the literal meaning of the wording, and they take into account the codified principles of the law of obligations (Art. 99 SCO).
European judges normally consider both subjective and objective purposes of a contract (as Barak puts it, the joint intent of the parties and the will of the system), and decide on possible contradictions between them. In doing so, the 40 Aharon Barak, supra note 1, 329-332. 41 Reinhard Zimmermann, The Law of Obligations. Roman Foundations of the Civilian Tradition (Oxford: OUP 1996): 621-622. Others have also questioned whether there is any provable substance today in the statement that the common law favours the expression theory, while the civil law gives preference to the will theory; confirming that "(m)ost of civil laws hover between 'objective' and 'subjective' interpretation" (Hugh Beale, Hein Kötz, Arthur Hartkamp, and Denis Tallon, supra note 16, 556). 42 Historical roots of these rules may be found in the Digest of Justinian I, as pointed out by Reinhard Zimmermann, supra note 40, 622. 43 Actually, French legislator has prescribed a number of principles to help the judges interpret contracts (Art. 1156-1164 CC). For instance, if a contractual statement is open for two meanings, the court should opt for the meaning which may produce some effect, rather than the one which produces no effect (Art. 1157 CC). Also, should a statement be open for two meanings, the court must opt for the meaning which best fits the substance of the contract (Art. 1158 CC). However, it has been argued that these rules are mere guidelines, used by the judges only to justify the opinions they have already formed on other grounds; and that, in contrast, German statutory rules on interpretation of contracts are scarce, as it is consented there that the judges do not need lectures from legislature in practical logic (Hugh Beale, Hein Kötz, Arthur Hartkamp, and Denis Tallon, supra note 16, 567).
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judges may consider the circumstantial context: primarily they will rely on the external circumstances of contract formation, but sometimes also on the explanatory circumstances from before or after the contracting. 44 Along the same lines, Barak's purposive interpretation of contracts favours subjective purpose, but acknowledges the continuous application of objective purpose as well, and allows the judges to take the external circumstances into consideration in an effort to determine the actual joint intent of the parties.
45
There can be no contract if the parties did not share a joint intent at the time of contract formation. 46 However, the situation may arise in which one party holds an erroneous belief at the time of contracting, and the other party knows or should have known of this, but still proceeds to contract formation, without correcting the first party's mistake. This demonstrates how the matters of mistake and interpretation are interconnected: whether there is an error or not often depends on how a contract, or the prior communication among the parties, is to be understood. 47 In one German case the court held that one party must have known that the other party, as a layperson, would not understand the technical meaning of the phrase ("demand guarantee" as a type of guarantee); therefore, the words used in the contract cannot be interpreted in line with their technical meaning. 48 Barak draws attention to the national restatements and international instruments suggesting that, in situations like this, the mistaken intent of the first party should be considered the joint intent. 
OBJECTIVE PURPOSE OF CONTRACT
Barak understands the objective purpose of a contract to be a legal construction which reflects the values of the legal system, that is, the policies and 44 English law permits a judge to consult the circumstances only when the language of the contract is not plain and creates ambiguity. This is the mischief rule (Aharon Barak, supra note 1, 331-332). English courts have held that the words used in a contract must be interpreted in a way which makes sense in the context as a whole: the notion of "literal meaning" is unhelpful when words may mean different things in different contexts (Hugh Beale, Hein Kötz, Arthur Hartkamp and Denis Tallon, supra note 16, 561). 45 Aharon Barak, supra note 1, 326. Barak criticizes the traditional objective approach of English common law that contracts should be interpreted according to the intention attributable to reasonable parties (ibid., 319-320). 46 And even this idea is debated: It is claimed that parties to a contract are potential adversaries, entering into the contract, each believing that in case of a dispute their view of the true meaning of the employed wording will prevail. For instance, each of the parties trust that the court would affirm their idea of what the words "the reasonable time from the occurrence of a specified event" mean, and not the idea of their adversary. The parties are collaborating only because they want to carry out a transaction. Meeting of their minds (consensus ad idem) simply does not exist, nor is it necessary for the formation of an enforceable contract. Therefore, the notion that the purpose of interpretation is to discover intent is -false (Antonin Scalia and Bryan A. Garner, functions a contract of a certain type is meant to carry out in a society. Objective purpose is the "intention of the system." As opposed to the subjective purpose of a contract, the objective purpose is not the actual intent of the parties; it may reflect their hypothetical intent at best. Usually, the two purposes -the actual past intent of the parties and their hypothetical past intent to abide by the values of the legal system -correspond to one another.
Starting In the beginning, Barak pinpoints 'the purpose the parties would have envisaged, had they thought about the matter' (a) as the objective purpose of a contract at its lowest level of abstraction. Later on, when deciding on the starting point for the judge in determining the objective purpose of a contract, Barak omits the purpose the parties would have had in mind, had they thought about it, and instructs the judge to start from 'the purpose the parties would have intended, had they acted as reasonable persons' (b), explains that this one is the closest to the 50 Barak's stance on the objective purpose of contracts summed up from: Aharon Barak, supra note 1, 332-333. 51 Ibid., 334-336. Therefore, a certain level of abstraction is always necessary, including the point in which the judge establishes the subjective purpose of the contract in question, i.e.
the actual intent of the parties to it.
Barak makes a very clear distinction between the subjective and the objective purposes of contracts. For him, the subjective purpose is the joint intent of the parties to the contract, as a psycho-biological fact from the time of contract formation. Barak's objective purpose of contracts may reflect, depending on a level of abstraction, the hypothetical joint intent of some imaginary reasonable parties to the contract under the given circumstances, or the fundamental values and principles of the legal system in question.
However, and in contrast with what Barak is stating, the subjective purpose of contracts (as he defines it) cannot be determined directly, but only with some degree of abstraction, construction and hypothesizing. It seems that Barak ascribes too much weight to the distinction between the subjective purpose of a contract, and its objective purpose which reflects the hypothetical joint intent of the parties.
In other words, it seems that there can be no clear division between Barak's subjective purpose of the contract and his objective purpose at the lower levels of abstraction (the objective purpose which reflects the parties' presumed reasonableness, logic, and efficiency). Moreover, it could be argued that all of 
CONCLUDING REMARKS
The main objective of this paper is to examine the notions of subjective and objective purposes of contract in Aharon Barak's theory of purposive interpretation.
First, the observations here on Barak's subjective purpose of contracts derive from the idea that the inner reality of another person's will, i.e. their past or present intentions, cannot be learned as a physical reality, but only as a socially constructed fact. Every attempt in determining the actual past intentions of another for the purposes of establishing legal consequences of the external manifestations of these intentions, will be inherently loaded with normative considerations. Despite the subjective rhetoric, the judge may never know the other person's state of mind, past or present, as a matter of psycho-biological fact. He or she may only be ISSN 2029-0454 VOLUME 9, NUMBER 2 2016
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sufficiently convinced that the person in question had certain intention, judging by their behaviour in the given situation. Therefore, it seems that Barak's critique of intentionalism falls on a part of his own theory of purposive interpretation -the part that requires the judge to ascertain the subjective purpose of the contract in question as the actual, psycho-biological joint intent of the parties at the time of contract formation.
Second, the paper points out the proximity, or even merging, of Barak's subjective purpose of contract with his objective purposes of contract at the lower levels of abstraction. It seems that no clear distinction can be made between the subjective purpose of contract, and those objective purposes of contract which should reflect the hypothetical joint intent of the parties. Moreover, it seems that all of Barak's objective purposes of contract, apart from the one at the highest level of abstraction, represent more or less objective, abstract, depersonalized criterions for establishing the past intentions of others. In other words, they do not differ from what the judges normally do in order to establish the subjective purpose of contract, that is, the joint intent of the parties at the time of their entering into the contract in question.
